

ZONING BOARD OF APPEALS

OFFICIAL RECORD & REPORT

PRESENT AT HEARING:

FOR THE ZONING BOARD OF APPEALS:

Members:  Chairman Harry Madeira, Ernest Coombs, William Ferm, George Lauriat Jr., Jerome Suminsby, and Kevin Walls



APPELLANTS:



Debbie Musetti
FOR THE TOWN:


Kim Keene, CEO


Claire Woolfolk, Recording Secretary

HEARING DATE:
April 26, 2011
I.
CALL TO ORDER:
The meeting was called to order at 7:00 pm by Chairman Harry Madeira.

NOTICE OF HEARING:
It was confirmed that public notice was published in the Bar Harbor Times on Wednesday, April 13, 2011.
II.
APPLICATION FOR VARIANCE APPEAL(S):

A.
NAME:  Somes Sound View Inc. 

OWNER(S):  Michael & Debbie Musetti

LOCATION:  5 Spinnaker Way, Hall Quarry 

TAX MAP:  8 LOT(S): 148 ZONE(S):  SC & R2

PURPOSE:  Appealing the denial of a Building Permit by the Code Enforcement Officer. (AB # 001-2011) 

CONFLICT OF INTEREST:  No conflict of interest was reported.
FACTS:

On April 1, 2011 CEO Keene received a Building Permit Application from Somes Sound View Inc. to place a porta potty approximately 60’ from the coastal wetland known as Somes Sound.  The permit was denied because the proposed unit is a structure as defined under the Definition section of the Mount Desert Land Use Ordinance (5/3&4/2011) as “structure” and “building” (pgs. 8-2 and 8-13), and where the proposed placement of the porta potty unit is within the 75’ setback from the upland edge of the coastal wetland.
On March 31, 2011, CEO Keene spoke with John Cullen, Department of Environmental Protection, regarding the porta potty and if permitting is required by his department.  Mr. Cullen indicated that no permits would be required for the unit unless a spill occurred.
The Musettis have requested the placement of the porta potty in the campground to encourage campers to utilize a receptacle for their bodily waste rather than relieving themselves in the woods.  The porta potty is requested from May to October in the water front area near the tent sites.  The requested water front spot is within 75’ from the shore line.

The main concern by the owners relates to health issues and conserving the natural resources in the area.  Irresponsible campers have deposited fecal matter on the ground in the nearby wooded area, and other bodily waste seeps into the ground water and is washed into the ocean.

The structure would blend as much as possible into the landscape, being dark green with no lettering, and would be placed as much as possible into a little nook.  The porta potty would be cleaned regularly and well-maintained.
The five sites are about a 10 minute uphill walk from the bathhouse.  Campers tend to not make the walk and use the woods to relieve themselves.  Due to the granite on the property, it is not feasible to put in another bathhouse closer to the tent sites that tie into the current septic system.

DISCUSSION:  Mr. Suminsby opened the discussion by questioning the difference between a structure that is constructed vs. erected (for example, a car has a roof but it would not be considered to be constructed or erected at the location).  He doesn’t believe it that a porta potty would be considered “constructed” according to the intent of the definition.  The DEP does not consider this a structure, unless it involves a spill.
The porta potty would be placed or parked at the site.  Mr. Suminsby interprets the definition as a structure which could be placed there and later becomes permanent. Chairman Madeira suggested that they agree that it is a structure with a roof.
Mr. Lauriat said this is an example of how the LUZO needs to be tweaked; to make an amendment that allows for something like a porta potty to be placed.  He also agrees that according to the definitions, the porta potty is a structure.

CEO Keene stated that she had suggested that the planning board put a size limit within the definitions to avoid these types of appeals.  The planning board declined to amend the definitions.

Mr. Ferm stated that the board should interpret the definitions narrowly.  He didn’t think there is enough involved with putting a porta potty on the ground to consider it “constructed” or “erected”.

Mr. Walls thought the important thing to consider is the “shoreland” zone restrictions of the ordinance.  Even though it is a temporary structure, it is within the shoreland zone.

The topography precludes the owners from placing the unit outside of the shoreland zone.  Placing it further back would put it in such a place that campers would be walking through campsites to get to it.
Mr. Lauriat said the board could grant the variance until a judge tells them otherwise.  He suggested that no-one would protest this variance.  Mr. Suminsby said the board should go with common sense.

Mr. Ferm brought up that it is a grandfathered non-conforming use of the property and that as such, certain other uses would be consistent with the use and not an expansion of the use.  Chairman Madeira said he would agree with that interpretation.
A review of the standards for undue hardship took place and the board voted as follows:

1. The land in question cannot yield a reasonable return unless a variance is granted.  Motion by Mr.  Suminsby; Seconded by Mr. Coombs (6-0). Installation of the porta potty is necessary to deal with the sanitation issue as noted by the applicant in order to allow the property to be continued to be used as a campground.
2. The unique circumstances of the property require the variance and not the general condition of the neighborhood.  Motion by Mr. Suminsby; Seconded by Mr. Coombs (6-0). This property is a grandfathered non-conforming use that has been maintained for a long period of time and is a unique circumstance.
3. The granting of the variance will not alter the essential character of the property or locality. Motion by Mr.  Coombs; Seconded by Mr. Suminsby (5-0) (Madeira Abstained)
4. The hardship is not the result of action taken by the owner or a prior owner.  Motion by Mr.  Madeira; Seconded by Mr. Suminsby (6-0)
Mr. Ferm said the purpose for this variance is consistent with the goals of other sections of the LUZO.
MOTION:
Mr. Lauriat moved that the Zoning Board of Appeals grant the requested variance from Somes Sound View Inc. (Owners Michael and Debbie Musetti) for the reasons that they have previously stated; SECONDED by Mr. Suminsby.
A VOTE WAS CALLED AND THE MOTION CARRIED UNANIMOUSLY (6/0).
See attached NOTICE OF DECISION OF THE ZONING BOARD OF APPEALS.
III.
ADJOURNMENT:
MOTION to ADJOURN made by Mr. Suminsby; SECONDED by Mr. Coombs.
The meeting was adjourned at 7:37 pm. 
Signatures on file in Town Office.
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