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ZONING BOARD OF APPEALS

OFFICIAL RECORD & REPORT

NOTICE OF HEARING:  December 22, 2010
HEARING DATE:  January 6, 2011

CALL TO ORDER:
Called to order at 7:00pm. The board confirmed that the notice was published in the Bar Harbor Times 12/29/10.
PRESENT AT HEARING:



FOR THE ZONING BOARD OF APPEALS:

Harry Madeira, Chairman; William Ferm; Ernest Coombs; Jed Lauriat; Jerome Suminsby; Kevin Walls; and Richard Irvin

APPELLANTS:
Donna and David Reis
APPELLEES:
Mount Desert Zoning Board of Appeals, Code Enforcement Officer
FOR THE APPELLANTS: 
Michael L. Ross, Esq.; Noel Musson, CES
PUBLIC PRESENT:  Story Litchfield, Nelson Goodwin
FOR THE TOWN:

Kim Keene, CEO
Claire Woolfolk, Recording Secretary

It was noted that there was no one present in opposition to the appeal.
CONFLICT OF INTEREST:
Mr. Suminsby recused himself on the basis of his participation on the original application for subdivision.  None of the other members had an issue with him participating and voting on the current hearing, nor did Mr. Ross, attorney for appellants.  Mr. Suminsby agreed to give his input but would abstain from a vote.
DESCRIPTION OF PROPERTY IN QUESTION:

The property is located at 40 Fern Way in Mount Desert off Ripples Road and on the east shore of Long Pond (Tax Map 9, Lot 10-1).  The site is already developed and includes two dwellings, a bunk house, several out buildings, a dock and float associated with dwelling 1 and a dock associated with dwelling 2.

ZONING DISTRICT:
SR5
LOCATION: 40 Fern Way, Mount Desert
LUZO SECTION(S) CLAIMED TO BE AT ISSUE:  Sections 3.5, 4.2 & 4.3
BASIS UPON WHICH RELIEF IS SOUGHT:
As argued by their attorney, Michael Ross, the appellants maintain that an error was made in the denial of the building permit and that the denial of the building permit was based on the misinterpretation of the ordinance.
The renovations and repairs contemplated by the application for a building permit are permitted under Sections 4.2 and 4.3 of the Mt. Desert Land Use Zoning Ordinance (LUZO) which authorize the repair, maintenance, and expansion of certain non-conforming structures.  Further, contrary to the Code Enforcement Officer’s (CEO) determination, by virtue of the subdivision approval given by the planning board (which included this lot and the existing dwelling units located on it), the minimum lot size required under Section 3.5 of the land use ordinance does not apply to this lot.  Similarly, following the planning board’s subdivision approval and anticipated approval of a 30% expansion, non-conformance with the minimum width of lot on road, shore, and minimum lot size requirements contained in Section 3.5 of the land use ordinance has previously been approved.
The applicant is also applying for a variance in connection with subdivision approval because the two structures located on this parcel were approved by the planning board as single-family dwelling units.  The structures have been taxed for years as single-family dwelling units by the Town of Mount Desert.  However, because a variance from dimensional requirements was not expressly granted in connection with the approval of this lot, Ms. Reis, the owner, is unable to comply with the existing dimensional requirements for the lot even though the nonconformance had been previously approved.
The construction sought is consistent with the existing dwellings in the neighborhood and is also consistent with the subdivision approval previously granted by the Town of Mount Desert Planning Board and the structures will remain as single-family dwelling units.

Also, the non-conformance with the dimensional requirements was previously approved by the Town’s previous CEO and Planning Board in connection with subdivision approval and it is by virtue of that approval that two dwelling units now exist on the property such that setback requirements applicable to either of the individual units cannot be met.  A variance is required in order to achieve consistency between the subdivision approval and the dimensional requirements contained in the ordinance.

The existing structures require major renovations and repairs and a variance is necessary in order to make clear that, under the subdivision approval, any non-conformance with setback requirements and dimensional requirements is lawful and has been approved by the previous CEO and Planning Board.

REMEDY SOUGHT:
If the structures are not grandfathered, the appellant is looking for the Zoning Board to grant the CEO permission to issue the building permits authorizing the construction outlined in the application.
FACTS:

· The CEO at the time of the subdivision sent a letter to the property owners indicating that the proposed subdivision (lot 2) would meet LUZO requirements.  
· The structures were present on the property prior to the subdivision.

· The town has continued to tax the structures as two single-family residences since the approval of the subdivisions.
· The two structures are non-conforming under the current LUZO (due to water body setback requirement not met).  
· The building permit was denied on the basis of the illegal non-conforming lot created in 2004, after the enactment of the LUZO.  
Mr. Musson presented to the Appeals Board members the changes the appellants are proposing to make to the structures.  The renovations and maintenance proposed has been approved by the current Planning Board at a hearing on 11/8/2010.

The CEO, Kim Keene, denied the building permit on the grounds that Section 3.5 of the Mount Desert Land Use Ordinance (LUZO) is not satisfied.  Section 7.5.1.4 states “…No approval shall be granted for an application involving a structure if the structure would be located in an unapproved subdivision or would violate any other local ordinance or regulation or any state law which the municipality is responsible for enforcing.”  In 2004, lot 2 of the subdivision, the one in question, became non-conforming due to the minimal dimension requirements for acreage (5 acre zoning), and minimum width of lot on road and shore in regards to the two single family dwellings. 

Administrative Appeal #001-2010
MOTION:
Mr. Irvin moved that the administrative appeal be denied on the grounds that Sections 3.5 of the LUZO is not satisfied and therefore the Code Enforcement Officer was unable to grant permits on the non-conforming lot.    The motion was seconded by Mr. Coombs. 

DISCUSSION:


Was the CEO correct in denying the building permit?  
1. Section 3.5 – Dimensional Requirements.  There have been no changes that apply to this lot since 2004.  In order for a waiver on the dimensional requirements to be allowed, the Planning Board would have had to put the waivers on the plans.  There was no such waiver included on the approved plan.
2. Section 4.2 – Extension of use.  Extending non-conforming use on a non-conforming lot is not permitted.  The ordinance does allow for the normal upkeep and maintenance of a non-conforming structure as long as they do not involve expansion for the structure.
3. Section 4.3. – Non-conforming Structures-Expansions.  A non-conforming structure may be added to or expanded after obtaining a permit from the same permitting authority as that for a new structure, if such addition or expansion does not increase the non-conformity of the structure and is in accordance with subparagraphs 1, 2, and 3.  However, the CEO could not issue a permit because the lot failed to meet the dimensional requirements outlined in Section 3.5 of the LUZO.
Mr. Walls said the CEO was correct in her determination that the structures are on a non-conforming lot and that it was out of her authority to issue a building permit due to dimensional requirements specified in Section 3.5.

Mr. Ferm agreed that the CEO was justified in denying the building permit based on Section 7.5.1.4.  The property fails to meet the dimensional requirements in Section.3.5
CONCLUSION:
Administrative Appeal AB #001-2010 should be denied because the property does not meet the specific performance standards under 6B.11.1 Minimum lot size (see section 3.5) and 6B.11.3.3 Requirements for Shoreland lots and Multiple structures “If more than one residential dwelling unit, principal governmental, institutional, commercial or industrial structure or use, or combination thereof, is constructed or established on a single parcel, all dimensional requirements shall be met for each additional dwelling unit, principal structure, or use.”   

VOTE:   A vote was taken and the appeal was denied unanimously. (6-0) (Suminsby Abstained)
Variance Appeal
Chairman Madeira read to the board the directive from the Maine Municipal ZBOA Manual.
The board members agreed that in 2004 the planning board erred in granting approval of the subdivision.  The board members also agreed that the situation needs to be rectified.

DISCUSSION:


Mr. Ross, Mr. Musson, and Ms. Litchfield all stated that the Reis’ goal is to maintain the structures, historical value, and character of the property.  They are not interested in tearing down the current structures and rebuilding one larger structure.  In fact if they did this, it would have a negative impact on the neighborhood.

The 11/9/2010 letter from CES states that the applicants are seeking to bring the buildings under reasonable use; they are not being extravagant in their renovations, merely seeking to update and repair what is there and to do what the planning board has already approved as far as the 30% increase in size allowed in the LUZO and the replacement of the crumbling foundations.

Mr. Ferm pointed out that the applicant is not prohibited from repairing /renovating the property, only from the 30% expansion.  The owners would not need a building permit for normal upkeep and maintenance of the existing structures.

Mr. Ross also pointed out that the prior owners would not have sought the subdivision had they known that it would create this issue.  The records show that they specifically sought review of the proposal from the CEO (hence the letter from Mr. Fenton).
Ms. Litchfield addressed the unique circumstances of the property.  The value of the property is due to the two dwelling-unit structures.  Furthermore, the use of the dwellings has not changed since they were built over 90 years ago.  

Mr. Walls discussed that in this instance, the standard of yielding a reasonable return does not refer solely to monetary return, but a return on the use of the property.  The two dwellings make it unique in its use and that replacing the two structures with one would fundamentally alter the current use of the property.

Mr. Ferm read the section of the Zoning Board of Appeals Ordinance Section 4.B regarding the limitations on granting variances for use in a particular district.  His interpretation is that the Board of Appeals could grant a permit for two family residences on this lot (SR5) because zoning does not prohibit this use.  District SR5 permits: dwelling for 1 and 2 family.  CEO Keene reminded the board that the variance being sought/requested is for a setback variance.  The board has no authority to alter the dimensional requirements as permitted under Maine State Statutes Title 30-A Section 4353 (4) (4-C).  The Town of Mount Desert has not adopted an ordinance that permits the Zoning board of Appeals to allow variances from the dimensional standards.
The board discussed the unintended implications of approving the variance.  They wanted to make sure that in granting the variance they wouldn’t open up the possibility for an owner to do further changes to the property than was indicated on the application.  It was determined that the variance is recorded in the registry of deeds and is limited on the changes to what is requested on the current application.
Standards in the Justification of Variance:
A review to the standards for undue hardship took place and the board voted as follows:

1. The land in question cannot yield a reasonable return unless a variance is granted for the continued current use.  Motion by Mr. Irvin; Seconded by Mr. Coombs 6-0 (Suminsby Abstained)
2. The unique circumstances of the property require the variance and not the general condition of the neighborhood.  Motion by Mr. Irvin; Seconded by Mr. Coombs 6-0 (Suminsby Abstained)

3. The granting of the variance will not alter the essential character of the property or locality. It will preserve existing buildings and their historical value.  Motion by Mr. Irvin; Seconded by Mr. Coombs 6-0 (Suminsby Abstained)
4. Due to other factors it cannot be determined that the hardship is the result of action taken by the owner or a prior owner.  Motion by Mr. Irvin; Seconded by Mr. Coombs 6-0 (Suminsby Abstained)

CONCLUSION:


No other feasible alternative is available.   Therefore based on the demonstrated need of a variance to preserve and maintain the property and its dwellings the board should approve the variance.
MOTION:  Mr. Ferm made a motion that the board of appeals grant a variance to approve the renovations and restoration work specified in the applicants letter of 11/9/2010 and as illustrated in the application for the building permit dated 11/9/2010 and attached exhibits on the grounds that the applicant is seeking a variance for a use permitted in SR5 and that granting such an application after finding the above mentioned criteria is within the scope of authority granted by the ZBOA ordinance section 4 subsection B.  The motion was seconded by Mr. Coombs.
VOTE:   A vote was taken and the variance was approved unanimously. 
6-0 (Suminsby Abstained)
ADJOURNMENT:  The meeting was adjourned at 9:40 p.m.
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